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RECENT IMPORTANT DECISIONS 



Banks — Equity — Insolvency — Preference of Creditors. — Upon the appli- 
cation of certain creditors, a bank was placed in the hands of a receiver. 
While the receivership was pending the bank filed a motion for the discharge 
of the receivership, alleging that it had become solvent and able to pay all 
demands, and setting forth a scheme for reorganization. To this all the 
creditors, except a few having deposits amounting to about $6,000 assented 
in writing. The motion was granted, the assets returned to the bank, and the 
reorganization proceeded. The scheme failed and upon the petition of certain 
creditors the bank was again placed in the hands of a receiver. In this latter 
proceeding Tyus et al., non-assenting creditors, intervened and asked, by 
reason of not having been made parties to the reorganization scheme, to be 
allowed priority over the creditors who did assent. Held, on demurrer, that 
interveners should be given priority. Rumble et al. v. Tyus et al. (1905), — 
Ga. — , si S. E. Rep. 420. 

In many of its features this case is unique. The theory upon which the 
decision is based seems to be that where a trust estate has been tortiously 
disposed of, although taken under legal proceedings, a constructive trust is 
raised, under which those creditors who had no part in the wrongful disposi- 
tion of the trust property, are, under the trust, entitled to preference. On 
account of the peculiar facts of the case there seem to be no authorities exactly 
in point which undoubtedly accounts for the decision being based wholly 
upon principle and the absence of citation of authorities. First there was a 
trust which arose because of the original receivership proceedings. Bank v. 
Barnum, 60 Mich. 487. It appears that the statements upon which the court 
acted in granting the motion to return the funds to the bank were false, thit 
the bank was in fact insolvent,' and that the court was misled in regard to 
its condition. By reason of these circumstances, upon the surrender of the 
assets to the bank, a new, a constructive, trust arose under which, upon an 
accounting in insolvency, the intervenors were entitled to preference by reason 
of the recognized equities in the case. Pomeroy Eq. Juris, § 1044; Matter of 
Covin v. Gleason, 105 N. Y. 256; Silk Co. v. Flanders, 87 Wis. 237; Little v. 
Chadwick, 151 Mass. 109; Steamboat Co. v. Locke, 73 Me. 370. And where, 
as here, the assets can be followed to a fund, the trust relationship will give 
rise to a preference. Silk Co. v. Flanders, supra; Matter of Cavin v. Gleason. 
supra ; McLcod v. Evans, 66 Wis. 401 ; Bank v. Peters, 123 N. Y. 272 ; and 
cases collected I Mich. Law Review pp. 1-16. The wrong of the assenting 
creditors was in the act of approving of the statements which led to the order 
of the court that the assets be surrendered for the purpose of reorganization, 
which, however much they may have believed them to be true, were in fact 
false, which it was their duty to know. Craig v. Ward, 36 Barbour 377. 

Banks— Special or General Deposit.— Plaintiff in error sought to recover, 
as a special deposit, money she had left at a bank which failed a few days 
thereafter. She stated to the banker at the time of making the deposit that 



